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People v. Kladis and the Illinois Supreme Court’s 
treatment of evidence spoliation by law enforcement
By Mark T. Vazquez

Introduction

In recent years, law enforcement across the 
United States has increasingly utilized dash-
board-mounted video cameras to record mo-

torists, traffic stops, and sobriety tests.1 Particu-
larly in Illinois, State Troopers have been required 
to equip all squad cars with video recording 
capabilities since 2009.2 This video can prove to 
be valuable to both prosecutors and defense at-
torneys as it provides the most honest account 
of any police pursuit, traffic stop, or sobriety test; 
the video, in other words, does not lie. Because 
of the value of such evidence in criminal litiga-
tion, problems arise when police departments 

destroy this video before the State has the op-
portunity to produce it for defense counsel. The 
Illinois Supreme Court addressed this very spolia-
tion issue in People v. Marina Kladis.3

I . Factual Background
In Kladis, a Northlake police officer arrested 

a woman for DUI after she failed a field sobriety 
test.4 The arresting officer’s dashboard-mounted 
video camera filmed the incident.5 Five days after 
the arrest, defense counsel filed a Notice to Pro-
duce requesting a copy of the in-car video.6 The 

Case note

UncoUnseled MisdeMeanor conviction 
May Be Used to enhance sentence

In The People ex rel. James W. Glasgow, Petition-
er, v. Gerald R. Kinney, Judge, Respondent, 2012 
IL 113197 (May 24, 2012), the defendant, Mi-

chael W. Drew, was charged by indictment with 
Aggravated Driving Under the Influence (DUI), a 
nonprobationable Class 2 felony. The indictment 
alleged that on August 7, 2009, defendant com-
mitted the charged DUI offense, and that he had 
three prior DUI violations: (1) a 1985 Will County 
DUI; (2) a 1990 Cook County DUI; and, (3) a 2000 
Bureau County DUI. 

Drew ultimately pleaded guilty to Aggravat-
ed DUI, as charged in the indictment. However, 
at the plea hearing, defendant filed a motion in 
limine seeking to “strike” his 2000 Bureau County 
conviction. Citing People v. Finley, 209 Ill.App.3d 
968 (1991), defendant argued that his 2000 Bu-

reau County DUI guilty plea was made without 
legal counsel, and therefore could not be used 
to enhance his sentence to a nonprobation-
able Class 2 felony. (In Finley, the court held that 
a prior uncounseled misdemeanor conviction 
could not be used to enhance a current offense). 
Alternatively, the State argued that Finley was no 
longer valid because it was based on Baldasar v. 
Illinois, 446 U.S. 222 (1980), and Baldasar was later 
overruled in Nichols v. United States, 511 U.S. 738 
(1994). 

In the end, the court concluded that it was 
bound to follow Finley and granted defendant’s 
motion in limine. The court then sentenced de-
fendant to 48 months of probation. The State’s 
subsequent motion to vacate the sentencing 
order was denied. The State then filed a motion 

(Notice to librarians: The following 
issues were published in Volume 55 of this 
newsletter during the fiscal year ending 
June 30, 2012: November, No. 1; Decem-
ber, No. 2; February, No. 3; March, No. 4).
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defendant contended that the police officer 
did not have probable cause to arrest her 
and sought to use the video as evidence to 
impeach the officer’s testimony.7 

Thirty days from the original date of the 
arrest, on June 3, 2008, the parties convened 
for the first court date.8 Defense counsel had 
yet to receive the video and therefore made 
an oral motion for discovery requesting the 
videotape. The State conferred with the offi-
cer at this court appearance, confirmed the 
creation and existence of the video, and con-
sequently agreed to provide the recording.9 
As a result of this agreement, the trial court 
did not enter an order for production of the 
video tape. 

At the next court appearance on June 17, 
2008, however, the State could not produce 
the video because the police department 
had already destroyed it; department policy 
required in-car videos to be recycled every 
30 days.10 Accordingly, the defendant moved 
for discovery sanctions, which the trial court 
granted.11 These sanctions barred the officer 
from testifying as to the events that would 
have been shown on the video had it not 
been destroyed.12 

II . Illinois Supreme Court Decision
The Illinois Supreme Court affirmed the 

trial court’s use of evidence exclusion as a 
sanction.13 Unlike the Appellate Court,14 
the Supreme Court did not discuss whether 
the evidence spoliation raised Due Process 
concerns.15 Instead, the Supreme Court re-
viewed the discovery sanctions solely in light 
of Illinois Supreme Court Rule 415(g)(I).16 Un-
der Rule 415(g)(I), the court had to determine 
whether a discovery violation occurred, and 
if so, whether the trial court abused its discre-
tion in imposing sanctions.17 

In-Car Video is Discoverable in 
Misdemeanor Cases

Before the court could decide whether 
failure to produce the video was a discov-
ery violation, it needed to first determine 
whether the video was discoverable. The 
State argued that the video was not discov-
erable18 relying on People v. Schmidt,19 which 
outlined the scope of discovery in misde-
meanor criminal cases. In Schmidt, the court 
presented a list of discoverable evidence that 
the State is required to provide defendants in 

misdemeanor cases.20 These items included: 
(1) “a list of witnesses,” (2) “any confession of 
the defendant,” (3) “evidence negating the 
defendant’s guilt,” and, (4) if applicable, “the 
results of [a] breathalyzer test.”21 Additional-
ly, the court noted that any police report “will 
be available at trial for use in impeachment 
of the prosecution witness who prepared 
it.”22 According to the State, Schmidt did not 
list in-car videos as discoverable; therefore, 
failing to produce the videos should not be 
a discovery violation.23 

The court rejected this argument.24 The 
State, according to the court, incorrectly in-
terpreted Schmidt as a “rigid list” of what is 
discoverable.25 The court noted that it de-
cided Schmidt in 1974 and could not possibly 
have included in-car video as discoverable 
evidence.26 Since that time, however, “the 
use of video recordings as evidence at trial 
has become a common practice to allow a 
defendant the opportunity to present an ef-
fective defense and to further the truth-seek-
ing process.”27 Given the “importan[ce] and 
relevan[ce]” of video evidence, the court held 
that in-car video fell within the scope of mis-
demeanor discovery.28 Accordingly, the trial 
court correctly found that the State’s non-
compliance with the defendant’s production 
request constituted a discovery violation.29

The Sanctions Were Not an Abuse of 
Discretion

Additionally, the State argued that even 
if the failure to produce the video was an 
available discovery sanction, the sanction 
was inappropriate, too harsh and therefore 
amounted to an abuse of discretion. The Il-
linois Supreme Court also rejected this argu-
ment. The court stressed that the trial judge 
had broad discretion in imposing sanc-
tions.30 According to the court, the trial judge 
chose from a “spectrum of available options 
and narrowly tailor[ed] its sanction to bar . . 
. testimony regarding what was contained in 
the video recording.”31 These other available 
options included questioning the officer 
about (1) the defendant’s driving before she 
was pulled over, (2) the defendant’s behavior 
after she was placed in the squad car, and (3) 
the defendant’s behavior at the police sta-
tion.32 The court concluded that the sanction 
did not completely prevent the State from 
presenting a case and, accordingly, the scope 

of the sanction was reasonable.33

Illinois Legislation Reflects Importance 
of Video Evidence

Of note, the Illinois Supreme Court relied 
on two Illinois statutes in making its decision. 
First it noted that in 2008, when the Gen-
eral Assembly passed a law requiring State 
Trooper squad cars to be equipped with 
cameras,34 the law required these record-
ings to be maintained for at least 90 days.35 
While the 2008 statute only applied to State 
Troopers, the General Assembly passed an-
other law in 2009.36 This law “established the 
general rule that when any law enforcement 
agency makes an in-squad video and audio 
recording . . . , that recording shall be retained 
for a minimum period of 90 days.”37 The 2009 
law also required law enforcement to keep 
any video either made as part of an arrest 
or deemed evidence until the proceeding 
reaches a final disposition and an order from 
the court is issued.38

The 2009 law was not in effect at the time 
the trial sanctions were issued. Nonetheless, 
the court still found the law reflected the im-
portance of the video evidence. In particular, 
the court noted that the General Assembly 
intended “to assist in the truth-seeking pro-
cess by providing objective evidence of what 
occurred between the law enforcement of-
ficer and the citizen.”39 Thus, given the im-
portance that the legislature placed on such 
evidence, the court rejected the State’s argu-
ment that the burdens of producing the vid-
eos outweighed the benefits of production.40

III . Impact
The holding of People v. Kladis is narrow. 

The decision solely provides that in-car video 
is discoverable in misdemeanor criminal cas-
es and that a trial court may impose narrow-
ly-tailored sanctions if the State fails to pro-
duce it. This does not reflect any significant 
deviation from the current state of the law. 
However, the decision does provide judges 
with precedent to enforce their discovery 
orders by upholding the discovery sanctions 
under the stringent abuse-of-discretion stan-
dard. In particular, the Illinois Supreme Court 
reiterated that in order to overturn the trial 
court, the imposition of any sanction have to 
be deemed “fanciful” or “arbitrary.”41 

Despite the narrow holding, the State 
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most likely feared the broader implications 
of the decision. Defense counsel could now 
request that testimony be excluded for every 
failure to produce video evidence and, un-
less the ruling is totally baseless, the exclu-
sion will most likely be upheld on appeal. 
In addition, the case arguably provides de-
fense counsel with a basis to request video 
evidence created by police lock-up cameras, 
police parking lot cameras, retail store video 
surveillance and the like. More importantly, 
Kladis now creates the risk of evidence exclu-
sion if such evidence is destroyed.

What Kladis Means for Defense Attorneys
The usefulness of Kladis to defense at-

torneys should be readily apparent. Defense 
counsel may now request any in-car video 
from the State, and the State must either (1) 
produce the video or (2) face the possibility 
of sanctions.

The former outcome, actual production 
of the video, provides the defense attorney 
with perhaps the most important device a 
lawyer can have while preparing for trial: in-
formation. Frequently the production of the 
video will expedite a “quick plea” or a plea to 
a reduced charge. Alternatively, a video may 
serve as a visual impeachment tool to lock in 
the officer’s testimony. For example, if an offi-
cer testifies that the defendant had difficulty 
exiting his vehicle and had to hold on to the 
vehicle for support, the video may serve to 
illustrate that such a conclusion was not justi-
fied based upon an examination of the video. 

On the other hand, if the video is not pro-
duced, the Kladis decision allows defense 
counsel to move for sanctions—a motion 
referred to by some practitioners as a “Kla-
dis motion.”42 This motion, if successful, may 
result in the exclusion of enough evidence 
that the case must be dismissed. At a mini-
mum, Kladis allows defense counsel to argue 
that a negative inference be drawn from the 
fact that the video was destroyed. In order to 
assure the likelihood of exclusion, counsel 
should file a motion to preserve the video 
and serve a subpoena or some form of notice 
on the party holding the video prior to the 
video’s destruction. 

What Kladis Means for Incidentally 
Recorded Video

In Kladis, the video came from the in-car 
camera of a police cruiser. Therefore, the vid-
eo had been made for the express purpose 
of aiding law enforcement or serving as evi-
dence in a criminal trial. What remains to be 
seen, however, is whether sanctions could be 

imposed on the State for destroying video 
that was incidentally recorded or video re-
cordings that were not specifically intended 
for that particular defendant, but rather for 
general security purposes. 

For example, the police department may 
possess video in its possession that filmed 
a criminal defendant on security cameras in 
its parking lot or in the hallways of the po-
lice station or lock-up area. This video serves 
primarily a security purpose, so unlike in-car 
video, its evidentiary value may not be im-
mediately apparent to the police. Further, 
this video does not fall under the same Illi-
nois statute analyzed in Kladis that requires 
law enforcement to preserve it for 90 days.43 
Assuming counsel can show that the defen-
dant was actually recorded by the incidental 
video, Kladis arguably allows for exclusion if 
the State fails to produce the evidence.

While all sanctions will ultimately depend 
on an ad hoc analysis of the specific case, Kla-
dis does not give trial judges carte blanche 
to impose sanctions anytime the State unin-
tentionally fails to preserve video evidence. 
Central to the basis of the sanctions in Kladis 
were the issues of knowledge and notice. The 
State knew that a video was created from the 
camera mounted on the police vehicle and 
was on notice from the defense to produce it. 
Where cameras record an event incidentally, 
the State will not have the initial awareness 
of the video’s existence. Thus, absent a spe-
cific request from the defense for the security 
tape, the State will not know of the existence 
of the video or be on notice to preserve it. Ac-
cordingly, whether exclusion will be appro-
priate in such a case will depend on a balanc-
ing test. In this regard, the court will weigh 
the egregiousness of the State’s failure to act 
given adequate notice against the probative 
value of the video.

What Kladis Means for Privately 
Recorded Video

Additionally, Kladis may have implications 
for the spoliation of privately recorded vid-
eos. For example, a defendant may move for 
the production of a security tape recorded 
by a third-party on private property, such as 
a store parking lot. Assuming the trial judge 
orders the State to produce the video and 
the video is destroyed after issuance of the 
order, Kladis says that it would likely not be 
an abuse of discretion to issue sanctions in 
that situation. 

Of course, the presence of a third-party 
complicates matters. The State must now act 
quickly to ensure a third-party—as opposed 
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to the police—does not destroy the video. 
The police have a statutory duty to preserve 
the video and regularly work in conjunction 
with State prosecutors; most private third-
parties do not. This situation is more likely 
to occur in a typical retail theft case where a 
video was taken and referred to in a police re-
port, but the police and the Assistant State’s 
Attorney are not yet in possession of the 
DVD. In these types of cases, the probative 
value of the video is substantial. Therefore, in 
balancing the competing interests, while any 
State wrongdoing may potentially be less 
egregious, the need for the evidence could 
still make exclusion an appropriate remedy. 

In these types of cases, defense coun-
sel should move for the preservation of the 
video when it becomes known that neither 
the prosecutor nor the police are in actual 
possession of the video. Counsel should 
then serve the resulting court order upon 
the retail establishment with a subpoena re-
questing items be produced in court. If the 
evidence is not produced or destroyed the 
defendant may request exclusion. 

IV . Conclusion
Evidence spoliation stands as a significant 

obstacle to the truth-seeking function of the 
courts. These concerns are heightened by 
the criminal setting and by the relevance of 
the evidence destroyed. The Kladis opinion 
addressed these concerns and recognizes 
that trial judges should have significant free-
dom to impose sanctions to deter such spo-
liation when it occurs. ■

Editor’s note: For more information about 
the Kladis case, see the May 2012 issue of the 
Illinois Bar Journal, <http://www.isba.org/
ibj/2012/05/missingvideoevidenceinduicas-
esafter>.
__________

Mark T. Vazquez, J.D. summa cum laude 2012, 
DePaul University College of Law; B.A. 2006, Uni-
versity of Chicago.
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with the Illinois Supreme Court for leave to 
file a complaint seeking mandamus relief. 
The State argued that the order the trial 
court entered, striking defendant’s uncoun-
seled conviction, must be vacated and that 
defendant thus required resentencing for 
the nonprobationable felony to which he 
pleaded guilty.

In reaching its decision to award the man-
damus relief requested by the State, the Illi-
nois Supreme Court reasoned as follows: In 
Scott v. Illinois, 440 U.S. 367 (1979), the United 
States Supreme Court held that a defendant 
charged with a misdemeanor has no consti-
tutional right to counsel when no sentence 
of imprisonment is imposed. A year after the 
Scott decision, a majority of the Court held 
in Baldasar that a prior uncounseled misde-
meanor conviction, while constitutional un-
der Scott, could not be collaterally used to 
convert a subsequent misdemeanor convic-
tion into a felony under the applicable Illinois 
sentencing-enhancement statute.

Subsequently, in Nichols, the Supreme 

Court continued its adherence to Scott, but 
overruled Baldasar. It then adopted the Bal-
dasar dissent, holding that an uncounseled 
conviction that is valid under Scott may be re-
lied upon to enhance the sentence for a sub-
sequent offense. The Nichols court reasoned:

Enhancement statutes, whether in 
the nature of criminal history provi-
sions *** or recidivist statutes that are 
commonplace in state criminal laws, 
do not change the penalty imposed 
for the earlier conviction.

Nichols, 511 U.S. 747.
Moreover, Nichols held “an uncounseled 

conviction valid under Scott may be relied 
upon to enhance the sentence for a subse-
quent offense, even though that sentence en-
tails imprisonment.” (Emphasis added). Nich-
ols, 511 U.S. 746 - 47. 

In reaching its ultimate decision in the 
instant cause, Illinois Supreme Court added 
that the United States Supreme Court has 
consistently sustained repeat-offender laws 
as penalizing only the last offense commit-

ted by the defendant. The Illinois Supreme 
Court also opined that Nichols plainly held 
“an uncounseled misdemeanor conviction, 
valid under Scott because no prison term was 
imposed, is also valid when used to enhance 
punishment at a subsequent conviction.” 
Nichols, 511 U.S. 749.

In accordance with Nichols, the Illinois 
Supreme Court concluded that a valid, un-
counseled misdemeanor conviction is also 
valid when used to enhance punishment 
in a subsequent conviction. As a result, the 
Court awarded mandamus and ordered the 
Respondent Judge to: (1) vacate his order 
granting the motion of defendant, Michael 
W. Drew, to “strike” his Bureau County DUI 
conviction; (2) vacate his sentencing order; 
(3) deny defendant’s motion to strike; and, 
(4) sentence defendant in accord with the 
Aggravated DUI, nonprobationable Class 2 
felony charge to which he pleaded guilty.

—Mark Kevin Wykoff, Sr. 
Wykoff Law Office, LLC 

Springfield, Illinois
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September
Friday, 9/7/12- Chicago, ISBA Chicago 

Regional Office—Child Custody and the 
Military Family. Presented by the ISBA Fam-
ily Law Section and the ISBA Military Affairs 
Committee. 8:25-4:00 pm; Reception 4-5 
(lunch and reception included)

Friday, 9/7/12- Teleseminar—Valuing 
Closing Held Interests and Effective Planning 
without Discounts. Presented by the Illinois 
State Bar Association. 12-1.

Monday, 9/10/12- Webinar—Introduc-
tion to Legal Research on FastCase. Present-
ed by the Illinois State Bar Association- Com-
plimentary Training and CLE Credit for ISBA 
Members Only. 2:30-3:30.

Monday, 9/10/12- Friday, 9/14/12- Chi-
cago, ISBA Chicago Regional Office—40 
Hour Mediation/Arbitration Training. Pre-
sented by the Illinois State Bar Association. 
8:30-5:45 daily.

Wednesday, 9/12/12- Webinar—Ad-
vanced Tips for Enhanced Legal Research on 
FastCase. Presented by the Illinois State Bar 
Association- Complimentary Training and 
CLE Credit for ISBA Members Only. 2:30-3:30.

Thursday, 9/13/12-Saturday, 9/15/12- 
Itasca, Westin Hotel—8th Annual Solo and 
Small Firm Conference. Presented by the Illi-
nois State Bar Association. Time TBD.

Tuesday, 9/18/12- Teleseminar—Ethics 
in Pre-Trial Investigations. Presented by the 
Illinois State Bar Association. 12-1.

Thursday, 9/20/12- Teleseminar—Tax 
Planning for the Entrepreneur. Presented by 
the Illinois State Bar Association. 12-1.

Thursday, 9/20/12- Chicago, ISBA Chi-
cago Regional Office (DNP)—Introduction 
to Improvisation for Lawyers: Basic Commu-
nication Skills for Public Speaking, Teaching 
and Presenting. Complimentary for ISBA Law 
Ed Faculty. 9-11; 12-2; 2:30-4:30.

Friday, 9/21/12- Chicago, ISBA Chicago 
Regional Office—Introduction to Impro-

visation for Lawyers: Basic Communication 
Skills for Attorneys. Presented by the Illinois 
State Bar Association. 9-11; 12-2; 2:30-4:30.

Monday, 9/24/12- Webinar—Fastcase 
Boolean (Keyword) Search for Lawyers. Pre-
sented by the Illinois State Bar Association- 
Complimentary Training and CLE Credit for 
ISBA Members Only. 2:30-3:30.

Tuesday, 9/25/12- Teleseminar—Indi-
vidual Trustees-Duties and Potential Traps. 
Presented by the Illinois State Bar Associa-
tion. 12-1.

Thursday, 9/27/12- Teleseminar—
Breaking Up: Ethical Considerations When a 
Law Firm Dissolves. Presented by the Illinois 
State Bar Association. 12-1.

Friday, 9/28/12- East Peoria, Stoney 
Creek Inn—Deconstructing Delinquency. 
Presented by the ISBA Child Law Section. 
8:00-4:45. 

Friday, 9/28/12- Chicago, ISBA Chicago 
Regional Office—The Basics of the Ameri-
cans with Disabilities Act. Presented by the 
ISBA Standing Committee on Disability Law. 
9:15-12:45.

Friday, 9/28/12- Live Webcast—The Ba-
sics of the Americans with Disabilities Act. 
Presented by the ISBA Standing Committee 
on Disability Law. 9:15-12:45.

October
Tuesday, 10/2/12- Teleseminar—Com-

pensation Issues in Nonprofits. Presented by 
the Illinois State Bar Association. 12-1.

Monday, 10/8/12- Webinar—Introduc-
tion to Legal Research on FastCase. Present-
ed by the Illinois State Bar Association- Com-
plimentary Training and CLE Credit for ISBA 
Members Only. 9-10.

Monday, 10/8/12- Chicago, ISBA Chi-
cago Regional Office—Advanced Workers’ 
Compensation- Fall 2012. Presented by the 
ISBA Workers’ Compensation Law Section. 
9-4.

Monday, 10/8/12- Fairview Heights, 
Four Points Sheraton—Advanced Workers’ 
Compensation- Fall 2012. Presented by the 
ISBA Workers’ Compensation Law Section. 
9-4.

Tuesday, 10/9/12- Teleseminar—Fran-
chise Agreements: A Practical Guide to Re-
viewing and Negotiating. Presented by the 
Illinois State Bar Association. 12-1.

Wednesday, 10/10/12- Webinar—Ad-
vanced Tips for Enhanced Legal Research on 
FastCase. Presented by the Illinois State Bar 
Association- Complimentary Training and 
CLE Credit for ISBA Members Only. 9-10.

Wednesday, 10/10/12- Thursday, 
10/11/12- Chicago, ISBA Chicago Regional 
Office—A Primer on Administrative Law and 
Rulemaking. Presented by the ISBA Admin-
istrative Law Section; co-sponsored by the 
ISBA Civil Practice and Procedure Section, the 
ISBA Real Estate Law Section and the ISBA 
Energy, Utilities, Transportation and Telecom-
munications Section. All day both days.

Friday, 10/12/12- Chicago, ISBA Chica-
go Regional Office—Transitions, Economics 
and Ethics- Ready or Not! Presented by the 
ISBA Senior Lawyers Section. Half Day PM 
program.

Friday, 10/12/12- Bloomington, Holi-
day Inn and Suites—Fall 2012 DUI & Traffic 
Law Updates. Presented by the ISBA Traffic 
Laws and Courts Section. 9-4.

Tuesday, 10/16/12- Teleseminar—Un-
derstanding Financial Statements for Busi-
ness Lawyers, Part 1. Presented by the Illinois 
State Bar Association. 12-1.

Wednesday, 10/17/12- Teleseminar—
Understanding Financial Statements for Busi-
ness Lawyers, Part 2. Presented by the Illinois 
State Bar Association. 12-1.

Wednesday, 10/17/12- Chicago, ISBA 
Chicago Regional Office—What Every Law-
yer Should Know About Intellectual Property. 
Presented by the ISBA Intellectual Property 
Law Section. All day program. ■

Upcoming CLE programs
To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.
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ISBA Members now have 
Full Access to the Fastcase 

Premium-Plan Library, 
including bankruptcy cases and  

Illinois cases dating back to 1819. 

I L L I N O I S  S T A T E  B A R  A S S O C I A T I O N

WWW.ISBA.ORG/FASTCASE

Wish the ISBA  
gave me free access  

to ALL of Fastcase…
Yes, We Can Read Your Mind.

Brought To You By
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Business slow? 
We can help.

Business slow? 
We can help. 

A sluggish economy means you need to focus more—not less—on publicizing your practice. Tell 
your peers and potential clients you’re open for business and save 25% on the cost of your ad with 
ISBA member benefit discount.  

Call Nancy Vonnahmen at 800-252-8908 to find out just how much business you can gain when you save.


